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EMERGING SEPA ISSUES 

 Federal Legislation

 Federal Regulation

 Federal Judicial Decisions

 State Laws and Regulations

 Regional Initiatives

 Local Requirements
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Monsanto Company v Geertson Seed Farms, 570 

F.3d 1130 (9th Cir. 2009), cert. granted

 2004 petition by Monsanto to Animal and Plant 
Health Inspection Service (“APHIS”) to 
deregulate “Roundup Ready” alfalfa.

 Opposed by Geertson, Sierra Club and others

 Concerns over contamination of conventional 
and organic alfalfa and impacts on the alfalfa 
export market.

 Petition granted

 Lawsuit under NEPA and other laws against the 
Dept. of Agriculture, APHIS and EPA to enjoin 
the planting of Roundup Ready alfalfa seeds 
pending completion of EIS
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Monsanto Company v Geertson Seed Farms, 570 

F.3d 1130 (9th Cir. 2009), cert. granted

 2007 decision by federal court in ND Cal. 
Vacated the federal deregulation order and 
enjoined future planting of RRA until EIS 
completed

 Appeal based on no evidentiary hearing over 
injunctive relief

 No finding of irreparable injury

 Upheld by Ninth Circuit
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Monsanto Company v Geertson Seed Farms, 570 

F.3d 1130 (9th Cir. 2009), cert. granted

 June, 2010 – Reversed by Supreme Court

 Held the District Court abused its discretion in 
enjoining Dept. of Agriculture from effecting 
partial deregulation and prohibiting the planting 
of the altered alfalfa pending completion of 
environmental review

 Improperly presumed irreparable harm

 Agency does not have to complete EIS if it finds 
after completing an Environmental Assessment 
that the proposed action will not have a 
significant effect on the environment
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Greenhouse Gases of Concern

Carbon dioxide – Burning Fossil Fuels

Nitrous oxide – agricultural and industrial 
activities, and combustion of fossil fuels (autos). 

Methane - production and transport of coal, 
natural gas, and oil and livestock operations

Fluorinated Gases -
Hydrofluorocarbons, perfluorocarbons, and 
sulfur hexafluoride are synthetic, powerful 
greenhouse gases that are emitted from a 
variety of industrial processes. 
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Greenhouse Gas Impacts

 EPA‟s December 2009 Endangerment Determination 
concluded global warming is anthropogenic

 CO2 levels increased from between 180 and 300 ppm 
during last 800,000 years to 385 ppm in 2007 with a 
corresponding 1.26°F increase in temperature

 CO2 levels were last this high 15 million years ago, 
when global temps were 5-10°F higher, sea levels 75 
to 100 feet higher and there was no permanent ice 
cap in the Arctic

 Continued GHG emissions at current levels will raise 
the Earth‟s temp an additional 7.2 – 10.8°F by the end 
of the century 
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GHG Emission Reductions

 In 2007, the Intergovernmental Panel on Climate 
Change (IPCC), the world‟s leading scientific authority 
on climate change, estimated that to stabilize GHG 
levels at 450ppm, developed countries need to 
reduce emissions as follows:
 25 to 40 percent below 1990 levels by 2020

 80 to 905 percent below 1990 levels by 2050 

 Since 2007, leading scientist have determined that 
the 2007 IPCC goal is inadequate because present 
CO2 levels of 385ppm are already in the danger 
zone, and must be reduced to 350ppm if “humanity 
wishes to preserve a planet similar to that on which 
civilization developed and to which life on Earth is 
adapted…”
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The Future of Fossil Fuels

 The demand for fossil fuels is expected to 
increase greatly with the predicted growth of the 
US and global economies.  

 China has overtaken the US in GHG emissions 
and will continue to increase emissions faster 
than any other country for years if not decades.

 Many, but not all, human sources of greenhouse 
gas emissions are expected to rise in the future.

 This growth may be reduced through 
conservation, and the use of newer, cleaner 
technologies. 
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Greenhouse Gas Regulation

 Legislative Developments

 Judicial Regulation of Global Warming 

Pollutants (e.g., Mass v. EPA)

 NEPA/EPA regulatory authority to review 

and permit new sources of GHGs

 State and Local SEPA Review Procedures



Federal Legislation

 House and Senate bills have passed, but 

no comprehensive legislation has yet been 

adopted or ratified by the President

 Previous legislation would reduce GHGs 

by 3% below 1990 levels by 2020 and 

68% by 2050

 GHGs may exceed 450ppm by 2050  
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EPA Regulation

 EPA Final Rule to reduce GHG emissions 

from US car fleet beginning 2012, under 

Clean Air Act (74 Fed Reg 49454, Sept. 

2009)

 Formal endangerment finding by EPA that 

GHGs endanger public health and welfare 

(74 Fed Reg 66496, Dec. 2009)

 17 Lawsuits challenging EPA‟s 

endangerment rule pending in DC
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EPA Regulation

 October 2009, EPA issued final GHG 

emissions monitoring and reporting 

regulations for 31 industry sectors

 Identified sources subject to rule

 Downstream

 Upstream

 Mobile
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EPA Regulation

 March 2010, EPA issued proposed 

regulations for mandatory monitoring and 

reporting of GHG emissions from 3 

industry sectors

 Oil and gas production, transmission 

 CO2 injection and sequestration

 Facilities that emit fluorinated gases
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EPA Regulation

 In May 2010, EPA issued new permit 

requirements for stationary sources of 

GHGs 

 Followed the Kerry-Lieberman Cap and 

Trade legislation a day earlier

 The new rule will be implemented in 

phases, beginning in 2011, for all new 

sources of GHGs built in the US
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EPA Regulation

 From January to June 2011, GHG 

operating permits will be required for new 

sources greater than 75,000 tons of GHGs 

a year, provided the source must already 

obtain a PSD under the Clean Air Act

 After July 2009, operating permits will be 

required at new sources which emit 

greater than 100,00 tons of GHGs a year, 

regardless of any other permitting 

requirements.
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EPA Regulation

 EPA intends to issue rules for further 

permitting requirements for smaller 

sources, greater than 50,000 tons of 

GHGs a year, beginning in 2016.

 Beginning with its 2009 final rules for new 

cars and its subsequent GHG 

endangerment finding, EPA has reversed 

its previous determination, in 2005, that 

GHGs were not air pollutants subject to 

regulation under the Clean Air Act
18
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Massachusetts v EPA, 127 S.Ct. 1438, 75 

USLW 4149 (April 2, 2007), or „How Justice 

Stevens took the wheel from the Administration‟ 
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Massachusetts v EPA

 GHGs are “air pollutants” and may be regulated 
in new vehicles by EPA

 EPA had denied a rulemaking petition by 19 
environmental groups to regulate GHG from new 
cars under Section 202 of the Clean Air Act

 Mass and other states, incl. WA, intervened

 Court remanded case back to EPA to proscribe 
regulations for GHGs or to provide a reasonable 
explanation why it cannot determine whether 
GHGs contribute to climate change
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Massachusetts v EPA

 EPA argued that it did not have authority 
to regulate carbon dioxide as an air 
pollutant and

 That EPA has discretion not to regulate 
based on policy considerations, including 
the whether the regulations would interfere 
with the Administration's voluntary 
programs to reduce GHGs or undermine 
the ability to determine foreign policy
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Massachusetts v EPA

 Justice Stevens, with Kennedy, Souter, 
Ginsberg and Breyer held that the CAA is 
unambiguous in giving EPA the authority to 
regulate GHGs as an “air pollutant.”

 An “air pollutant” is defined as any “air pollution, 
agent, or combination of such agents, including 
any physical, chemical … substance or matter 
which is emitted into or otherwise enters the 
ambient air. …” sec. 7601(g)

 Majority opinion held that this definition 
“embraces all airborne compounds of whatever 
stripe.”
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Massachusetts v EPA

 The ruling requires EPA to issue regulations 

under the CAA for any air pollutant from any 

class or classes of new motor vehicles or new 

motor vehicle engines, which in the EPA; 

judgment cause, or contribute to, air pollution, 

which may reasonably be anticipated to 

endanger public health or welfare.”  

 EPA has limited discretion, and may only 

exercise its judgment to determine if the “air 

pollutant” endangers public health or welfare.
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Massachusetts v EPA

 Majority also expanded the traditional 
limits of „standing‟ by allowing states to 
assert a claim for its citizens, without 
showing a concrete injury caused by the 
defendant and capable of redress

 States have quasi-sovereign powers that 
give them a “special solitude” to address 
their cases in federal court on behalf of its 
citizens
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Massachusetts v EPA

 The Court went on to hold that 
Massachusetts was harmed and injured by 
the ruling because it had demonstrated 
that its coastal lands were impacted by the 
rising Atlantic ocean

 EPA did not dispute the connection 
between GHG emissions and global 
warming

 Relief sought would reduce the risk 
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Massachusetts v EPA

 Dissent by Justice Roberts sharply criticized the 

ruling on this “new doctrine of standing”

 The decision on standing and ability to challenge 

a regulatory decision based upon its potential to 

impact global warming may open the door to 

federal rulemaking challenges by states under 

other environmental laws

 Administration issued 500 pages of proposed 

regulations for public comment
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American Electric Power v. 

Connecticut, 131 S.Ct 2527 (6/20/11)

 Eight States, NYC and 3 Land Trusts vs. 
large power company owning coal plants 
in 20 states

 Lawsuit to abate coal plants‟ contribution 
to alleged public nuisance of global 
warming

 Granted standing based on Mass v. EPA

 Common law public nuisance

 No controlling federal law
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American Electric Power v. 

Connecticut, 131 S.Ct 2527 (6/20/11)

 Federal governance does not necessarily mean  
federal courts should create the controlling law

 Absent a demonstrated need for a federal rule of 
decision, prudent course is to adopt the 
readymade body of state law as federal rule of 
decision until Congress strikes a different 
accommodation
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American Electric Power v. 

Connecticut, 131 S.Ct 2527 (6/20/11)

 Clean Air Act and EPA actions it authorizes 
displace any federal common law right to seek 
abatement of carbon dioxide emissions from 
fossil-fuel fired power plants

 EPA need to exercise its regulatory authority 
under CAA to regulate greenhouse emissions 
from coal plants to displace federal law

 Unlike Mass v EPA, which authorized regulation 
of CO2; Preemption based on the absence of 
regulation

 State law nuisance claims left for consideration 
on remand of case (which dismissed case) 
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Piecemeal Decision Making

 Center for Biological Diversity v. Natl. Highway 
Traffic Safety Administration, 538 F.3d 1172 
(Ninth Cir. 2008).

 EA setting corporate average fuel economy 
standards fro light trucks

 NHTSA failed to monetize benefits of 
greenhouse gas emissions reduction 

 NHTSA failed to set overall fleet-wide average

 EA was deficient in justifying refusal to do EIS
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American Electric Power v. 

Connecticut, 131 S.Ct 2527 (6/20/11)

 Clean Air Act and EPA actions it authorizes 
displace any federal common law right to seek 
abatement of carbon dioxide emissions from 
fossil-fuel fired power plants

 EPA need to exercise its regulatory authority 
under CAA to regulate greenhouse emissions 
from coal plants to displace federal law

 Unlike Mass v EPA, which authorized regulation 
of CO2; Preemption based on the absence of 
regulation

 State law nuisance claims left for consideration 
on remand of case (which dismissed case) 
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Piecemeal Decision Making

 Center for Biological Diversity v. Natl. Highway 
Traffic Safety Administration, 538 F.3d 1172 
(Ninth Cir. 2008).

 EA setting corporate average fuel economy 
standards fro light trucks

 NHTSA failed to monetize benefits of 
greenhouse gas emissions reduction 

 NHTSA failed to set overall fleet-wide average

 EA was deficient in justifying refusal to do EIS
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Center for Biological Diversity v. Natl. 

Highway Traffic Safety Administration

 Procedurally flawed EA

 Court could not determine whether 

proposed rule/project may have a 

significant effect to environment under 

NEPA

 EA was not justified

 Decision was arbitrary and capricious

 Look at evidence in Administrative Record
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Center for Biological Diversity v. Natl. 

Highway Traffic Safety Administration

 If substantial question whether action may have 
significant effect on environment, then agency 
required to perform and EIS. 

 Context delimits the scope of agency‟s action

 Intensity refers to severity of the impact, 
including beneficial and adverse imparts, degree 
to which proposed action affects public heath or 
safety.  

 Or if action is related to other actions which have 
a cumulative significant impact 
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Washington Climate Change Legislation 

 2008 legislation requires state to reduce GHG 
emissions to 1990 levels by 2020 (RCW 
70.235.20)

 Reductions sought in all sectors of economy

 Executive Order 09-05 directs the Department of 
Ecology to identify and notify all facilities which 
generate greater than 25,000 metric tons of CO2 
equivalent a year of their proportionate share of 
CO2e reduction

 The known sources of greater than 25,000 tons 
of CO2e a year constitute 30% of the state‟s 
GHG emissions 
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Washington Climate Change Regulation 

 Since 2008, the Washington Climate Action 
Team has been working on integrating SEPA 
into GHG emission reduction

 The SEPA Implementation Working Group was 
not able to reach consensus on conducting 
SEPA threshold determinations or what the 
standard of significance should be for projects.

 The IWG published a report with 
recommendations that Ecology has now 
proceeded to refine and issue as guidance 
(www.ecy.wa.gov/climatechange/sepa_climate.h
tm)
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Washington Climate Change Regulation 

 Ecology Guidance
 State Climate Actions

 SEPA and Climate Change

 Environmental Impacts

 SEPA review process

 Sources of GHG emissions

 Calculating GHG emissions

 Reducing Emissions

 Significance determination

 Vulnerability of the proposal

 Next steps
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Impacts to Western Washington

 Higher temps

 Changes in precipitation patterns

 Lower water supply in summer

 Increased risk to forests

 Reductions in air quality

 Adverse impacts to agriculture

 Increased summer energy demands with less hydro 

power production

 Increased risk to coastal areas

 Increased illness and mortality
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Runoff Calculations
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Regional Initiatives
 Western Regional Climate Action Initiative (Feb. 2007)

 Formed by governors of Washington, Oregon, 
California, New Mexico and Arizona agreed to develop 
a joint strategy to reduce GHG emissions

 Utah, Montana, BC and 3 Mexican states recently 
joined

 Three Tasks:

1)  Set regional GHG reduction goal to reduce GHGs 
by 15% below 2005 levels by 2020

2)  Join a multi-state GHG registry to track, manage 
and credit GHG emissions 

3)  Develop a design for a regional, multi-sector 
market-based cap and trading mechanism by August 
26, 2008 (Cap and Trade)
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Transportation Impacts
 Vehicle Miles Travelled (VMT)

 45% of GHGs caused by transportation

 Even if all cars in WA were electric, we will not 

attain an 80% reduction in GHGs

 Tolls and vehicle taxes are a reality

 Ban on outdoor burning

 Alternative energy sources (wind, solar, tidal)

 CTED already tasked with developing tools to 

measure carbon emissions
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King County GHG Executive Order

 Effective September 1, 2007

 Requires county agencies to consider 
climate change impacts for any proposal 
requiring a SEPA checklist

 Requires lead agency to consider GHG 
and related climate change impacts 

 Cites U.S. v. Massachusetts ruling that 
GHG are air pollutants

 2007 King County Climate Plan
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Department of Ecology SEPA 

Policy to Include GHG Emissions

 Effective 2011

 No change in SEPA law or rules

 Emissions determined to be a known 
impact that needs to be discussed

 Similar to other environmental impacts

 Requires calculation of greenhouse gas 
emissions

 Assumed or calculated
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Coal Export Facilities

 Longview, WA

 Cherry Point, WA

 Powder River Basin Coal

 Shipments to China and Asia for decades

 Millennium Coal (Australia subsidiary)

 5 million tons a year in permit

 80 million tons planned

 SEPA/NEPA impacts?
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Coal Export Facilities

 Cherry Point, WA

 Existing deepwater port 

 Supported by City of Bellingham

 Competing with Vancouver, BC

 Rail shipments through Edmunds, 
Marysville and other Puget Sound 
communities

 Currently 5 trains day, 6-8 minutes each 

 20 trips a day= 2 hours crossing closures
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Coal Export Facilities

 Longview, WA

 Existing deepwater terminal (Reynolds)

 Capacity for 2 additional terminals

 Construction

 Rail shipments

 Traffic

 Dust

 Salmon?
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Pacific Mountain Energy Center

Coal Gasification Plant Proposal

 Developed by Energy Northwest JOA with 20 
member public utilities in Washington

 EFSEC proposal to site and operate a coal 
gasification power plant at Port of Kalama

 Filed Greenhouse Gas Reduction Plan on July 
30, 2007, as required by SB 6001

 Pending review and adjudication 

 CO2 is highly valued for enhanced oil, gas and 
coal bed methane gas recovery, limited by lack 
of infrastructure to deliver it
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Personal GHG Emissions 

Calculator

 http://www.epa.gov/climatechange/emissio

ns/ind_calculator.html

http://www.epa.gov/climatechange/emissions/ind_calculator.html
http://www.epa.gov/climatechange/emissions/ind_calculator.html
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